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al{ af sg 3r#ta snag riits rra aar & at as gr srr ufa zqenfenfa Re
aa; T;er 3rf@rat at sr@ zr g+terrme wga # tar %&4

'

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Tf

Revision application to Government of India:

(4 a€tr sna zca 3rf@Ru, 1o94 #t err araaR aarg mgmi aqia nr ct
'3Lf-t!Nf qer qr{ siafa g+tern 3mat ref Rra, #a z6I, fclro fi?!IC'lll, ~

feat, at ifGra, fa ta +a,i mf, {fact : 110001 "cb1° ct'!" iJfAI~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

ti) zufe.I at If a ma a }4 gr~sr um fan8 vr u rr arar a U

fa4Rt qosrtr a qusrtrma a ua g; f ii, a fan@ +rust q vsr i a& as fhat
cbl-<'<5111 au fa4t rusrt 'st ma # ufau k at g{ &t I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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() mrd aa fa8t zz uqt Raffa Ta W znr T RRful sq3tr grea aa ·
HI RR Unll Id # me #a i sita aa fa#tz urqr Raffa er

(A)

(B)

(c)

(1)

In case of rebate of dutf of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported .
to any country or territot outside India. . .

sf? zre qr gram fag f@na as (ura zu per at) fuf fan "lTllT "BIC1 m1
i
i

In case of goods exported outside India export to Nepal or Bhutan, without payment of
I

dufy. !

~ i3Nlt;'i cITT '3Nl<:t'i 1~ cB" :f@R cB" fc;rlz uit spt afer #l { & st ha sr
uit gr err vi Pru ga I fcilcf> ~, 3m cB" 8TTf -cnfur at au u zIl al fcm=r
arfefr (i.2) 1998 tTRT 109 m~~ ~ "ITT I

Credit of any duty al10wed to be utilized towards payment of excise duty on final
products under the proJisions of this Act or the Rules made there under and such order
is passed by the Commlissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Apt, 1998.

4tu sara zrcea (srfki) Ruraft, 2oo+ frm o oiafa Re ua in s;- a
at uRi #, hfa sr?gr uf srr fa f#a m.:r 1={Nf cB" ~"tci'<'t('i-~~~
3mar t at-at ,Rji mer Ufa maa flu urn a1Ry [r# rrr arar z.l yr ff
cB" ~ m 35-~ "# Ammr #1 a qrar #a # mi2:f €tr6 car al ,f #ft et#
a1Reg I

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excide (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be kppealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RFc!(rl.:i ~ cB" mi2:f Gisi vicara y rg qt z swa a slat q1 200/--#la
:f@R cITT ~ 3tR "(rl6T x-i&llin g ala vnlr st cTT 1 ooo /- cITT i:Mx=r 'T@R cITT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ft zyca, ata surd zeea v tara 3r4)ala naff@raw ,Re3rf)
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a€h sari zjca srf@fr, 1944 cITT tTRT 35--m/35-~ 3ia«fa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) saaRra qRe&a 2 (1«) sagrr or=aar t ar4ta, 3r4tat+r i fr zc,
#ta ala zca ya alas arfl#tr nznf@raw1(fez) #t ufa 2fl 4far, Gs&Iara
2're@T, agI] 44a1 ,3rat ,fry4II, GI14Islassooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto · 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public.sector bank of the place where the bench of
the Tribunal is situated. ·

(3) zuf? zu 3er i a{ a srsii at ran zhrit rat e sitar frg pt al {Tar
sqja ir faa urr f; sr aa a st'gy ft fa frat udt atf aa4 a fr
zrentferf 3414 nznf@rawr al ya sr8la a tunl #l ya 3pr4a fqu uirar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each;

0

0

(4)

(5)

urarcu zrcesrf@fr 197o zqeni±if@era #t 1qi-1 a aiafa fefRa fag 3IT Gl
3re4a ur pearl zqenfenf Rofu qf@rant 3ma a r@ta at ga ,Ru 6.6.so h
#rIrz1tau zrca fess nut ±hr a1Reg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

g ail iife mi at fiataa fuii #t it ft en '611a[fa far mar & sit
frat zyca,a sari z«en vi alas zr4)Rr nzarf@raw (raff@fr) frr.tr:r, 1982 # ff2a
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

a Rlr zrca, a#tu sgrai zrca g hara 3r4la nznf@av(frec),
,Rea7flat # mt i aaarirDemand) vi is(Penalty) cBT 10% ~ uJmm
3ffarf?1raif#, 3ff@rasa pf sa o alsu & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#4du3Iaca sitaraa siafa,mfr@ "afara$ ii"Duty Demanded)
a. (Section) sis ±paafeufRa rr;
z Raa@z2fez alRt; ·
E!lJ wcwRscfrrllmwf.:rrn:r6WaITTI"~~-

> uq@Gaar v«if@asrfhusepf sata$lgear ii, ar8let' anRrkfhtg gff srar f@aT
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr err?rkvR arfla fraur #rr&iyes srrar zyesoa aus RaaiRa gtafmgyea 10%

agratrusfsrzibaa aus a(f@a el aaavsk1o4ratralraft @I

In view of above, an appeal against this order shall lie before the T · ent of
10% of the duty demanded where duty or duty and penalty are in disp ere
penalty alone is in dispute."



ORDER IN APPEAL

The present appeal has been filed by M/ s. Diyodara Vinubhai

Manilal, F-141, Highway Mall, Chandkheda, Ahmedabad, Gujarat-

382 424 (hereinafter referred to as the "appellant") against Order in

Original No. MP/53/DC/Div-IV/22-23 dated 15.11.2022

hereinafter referred to as "impugned order"] passed by the Deputy

Commissioner, Division IV, CGST, Commissionerate Ahmedabad

South (hereinafter referred to as "adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant

were not registered with Service Tax department. They are holding

PAN No. AHTPM4818J. As per the information received from the

Income Tax Department, the appellant had earned substantial

service income from services during F.Y. 2014-15 & 2015-16, 0
however they did not obtain service tax registration and did not pay

service tax on such income from service. The appellant were

called upon to submit the documents, however, the appellant failed

to submit the required details/ documents. Therefore, the

appellant were issued Show Cause Notice bearing No. IV/Div.

IV/SCN-260/2020-21 dated 23.12.2020, wherein it was proposed
to:

Demand and recover an amount of Rs. 22,69,634/- under

proviso to Sub Section (1) of Section 73 of the Act along with

interest under section 75 of the Finance Act 1994

(hereinafter referred to as 'the Act).

b) Impose penalty under the provisions of Section 77 (1), 77 (2)
and 78 of the Act.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs. 22,69,634/

was confirmed along with interest.

b) . Penalty amounting to Rs. 22,69,634/- was imposed under
78(1) of the Act.

c) Penalty amounting to Rs. 10,000/- was_imposed under 77(1)

4

0
a)



of the Act.

d) Penalty amounting to Rs. 5,000/- was imposed under 77(2)

of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

► During the impugned period the appellant being a government

registered contractor was providing service to local authorities

only. The said service is exempted under mega exemption

Notification 12/2012-Service Tax dated 17.03.2012 and hence

the appellant are not liable to pay service tax.

0
►

►

In respect of taking service tax registration the appellant submits

that as they are not liable to pay the service tax, they are not

required to obtain Service tax registration under the provision of

section 69 of Act.

As the appellant are not liable to pay service tax and are

exempted under the provision of Notification of 12/2012-ST dated

17.03.2023 there is no willful suppression of facts nor

contravention of any provisions of the Act and therefore invoking

provision of section 73(1) of Act along with interest under section

75 of the Act and penalty under section 78 of the Act are not

proper.

0
5. Personal Hearing in the case was held on 07.08.2023 Shri

LS. Saiyad, Tax Consultant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made 1n appeal

memorandum. He submitted that the appellant provided works

contract service to Ahmedabad Municipal Corportaion, which is

exempt from service tax vide Notification No. 25/2012-ST dated

20.06.2012. It was requested by the Tax Consultant to allow one

week time for additional written submission during the hearing. He

requested to set aside the order.

6. The appellant vide letter dated 24.08.2023 submitted copy of

Profit & Loss Account and Balance Sheet for the year 2014-15, and

2015-16, copy of Registration Certificate uf(tii:.~~~~~ of work order.· eefl j ee ·.). e«. }'j~l ••• ».s$.<
'· s°

•



in AMC and also copy of 26AS, IT.Return and statement of income.

7. Before taking up the issue on merits, I will first .decide the

Application filed seeking condonation of delay. As per Section 85 of

the Act an appeal should be should be filed within a period of 2

months from the date of receipt of the decision or order passed by

the adjudicating authority. Under the proviso appended to sub

section (3A) of Section 85 of the Act, the Commissioner (Appeals) is

empowered to condone the delay or to allow the filing of an appeal

within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from

presenting the appeal within the period of two months. Considering

the cause of delay as genuine, I condone the delay of 1 day and

take up the appeal on the merit.

in the Appeal Memorandum, the submission made at the time of

personal hearing and the material available on record. The issue

before me for decision is whether the impugned order passed by the

adjudicating authority confirming demand of service tax amount of

Rs. 22,69,634/- along with interest and penalties, considering the

facts and circumstances of the case, is legal and proper or

otherwise. The dispute pertains to the period F.Y. 2014-15 8 2015
16.

8. I have gone through the facts of the case, submission made 0

0
It is observed that the demand of service tax was raised9.

against the appellant on the basis of the data received from Income

Tax department. It is stated in the SCN that the nature of the

activities carried out by the appellant as a service provider appears

to be covered under the definition of service; appears to be not

covered under the Negative List of services as per Section 66D of

the Act and also declared services given in 66E of the Act, as

amended. However, nowhere in the SCN it is specified as to what

service is provided by the appellant, which is liable to service tax

under the Act. No cogent reason or justification is forthcoming for
raising the demand against the appellant. It is also not specified as

to under which category of service, the non payment of service tax

is alleged against the appellant. The de · tax has been
6



0

0

raised merely on the basis of the data received from the Income Tax.

However, the data received from the Income Tax department cannot

form the sole ground for raising of demand of service tax.

9.1 I find in pertinent to refer to Instruction dated 26.10.2021

issued by the CBIC, wherein it was directed that:

"It was further reiterated that demand notices may not be

issued indiscriminately based on the difference between the

ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions of the Board to

issue show cause notices based on the difference in ITR-TDS

data and service tax returns only after proper verification of

facts, may be followed diligently. Pr. Chief Commissioner/Chief

Commissioner(s) may devise a suitable mechanism to monitor

and prevent issue of indiscriminate show cause notices.

Needless to mention that in all such cases where the notices

have already been issued, adjudicating authorities are expected

to pass a judicious order after proper appreciation of facts and

submission of the noticee."

9.2 However, in the instant case, I find that no such exercise, as
instructed by the Board has been undertaken, and the SCN has

been issued only on the basis of the data received from the Income

Tax department. Therefore, on this very ground the demand raised

vide the impugned SCN is liable to be dropped.

10. The adjudicating authority had confirmed the demand of

Service Tax in the impugned order by not considering exemption

benefit under Sr. No. 13 (a) and 25 (a) . of the Notification No.

25/2012-ST dated 20.06.2012 to the appellant, inter alia, holding

that the appellant have not produced any evidence to prove that

the said amount credited in their account 1s against services

provided to Government, a local authority or a governmental

authority by way of carrying out any activity in relation to any
function ordinarily entrusted to a municipality in relation to water

supply.

7



11. For ease of reference, I reproduce the relevant provision of Sr.

No. 13 (a) and 25 (a) of Notification No. 25/2012-ST dated

20.06.2012 as amended vide Notification No. 06/2015 dated

01.03.2015 (effective from 01.04.2015), which reads as

under:

"NotificationNo. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise ofthepowers conferred by sub-section
(1) of section 93 of the Finance Act, 1994 (32 of 1994)
(hereinafter referred to as the said Act) and in supersession of
notification No. 12/2012- Service Tax, dated the 17th March,
2012, published in the Gazette ofIndia, Extraordinary, Part 11,
Section 3, Sub-section i) vide number G.S.R. 210 (E), dated the
17th March, 2012, the Central Government, being satisfied that it
is necessary in the public interest so to do, hereby exempts the
following taxable services from the whole of the service tax
leviable thereon under section 66B ofthe saidAct, namely:

1 .

2 .

3 .

13. Services provided by way of construction , erection,
commiss1onmg, installation, completion, fitting out, repair,
maintenance, renovation, or alteration of,

(a) a road, bridge, tunnel, or terminal for road transportation for use by
general public;

14···············

15············ ..

25. Services provided to Government, a local authority or a
governmental authority by way of

(a) carrying out any activity in relation to any function ordinarily
entrusted to a municipality in relation to water supply, public health,
sanitation conservancy, solid waste management or slum improvement
and upgradation; or ·

12. In view of the above proviso of Sr. No. 13 (a) and 25 (a) of

Notification No. 25/2012-ST dated 20.06.2012 as amended

vide Notification No. 06/2015 dated 01.03.2015, it is amply

clear that if the appellant provided services by way of

carrying out any activity in relation to any function ordinarily

entrusted to a municipality in relation to water supply,

services provided by way of construction, erection,

commissioning, installation, completion, fitting out, repamr,

maintenance, renovation, or alteration of, a road, bridge,
8

0
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0

tunnel, or terminal for road transportation for use by general

public the services provided by the appellant is exempted

one.

13. On verification of the various documents submitted by the

appellant, viz. copy of contracts with Ahmedabad Municipal

Corporation, copy of work order in AivIC, copy of documents

regarding work wise details of work in work completed by the

contractor [Form No. 3(A)] issued by City Engineer, West

Zone, and Form 26AS for the period 2014-15 and 2015-16, I

find that the appellant had provided services to Ahmedabad

Municipal Corporation related to supplying water tanker at

different place in Ahmedabad and supplying labourers and

machinery at various places in Ahmedabad for construction of

Road. Therefore, the said services were exempted as per Sr.

No.13 (a) and 25 (a) of Notification No. 25/2012-ST dated
I

20.06.2012 as amended vide Notification No. 06/2015 dated

01.03.2015. Under the circumstances, I find that the version

of the appellant that they were engaged in the services by way

of carrying out any activity in relation to any function

ordinarily entrusted to a municipality in relation to water

supply, services provided by way of construction, erection,

commissioning, installation, completion, fitting out, repanr,

maintenance, renovation, or alteration of, a road, bridge,

tunnel, or terminal for road transportation for use by general

public and that consideration so received against providing

such services were exempted vide Sr. No. No.13 (a) and 25 (a)

of Notification No. 25/2012-ST dated 20.06.2012 as amended

vide Notification No. 06/2015 dated 01.03.2015 has to be

considered in their favour in absence of any contrary

evidences brought on record by the adjudicating authority. I

find that it is a well settled legal position that the phrases and

wordings used in the statutes have to be interpreted strictly

and cannot be interpreted to suit one's convenience as it may

defeat the objective/purpose of Legislature. As a principle of

equity, no tax can be imposed by inference or analogy or

assumptions or presumptions. In the case of State of

Rajasthan Vs Basant Agrotech 14(302) ELT
9



3 (SC)], the Hon'ble Supreme Court has held that if the case is

not covered within the four corners of the provisions of the

taxing statute, no tax can be imposed by inference or by

analogy or by trying to probe into the intention of the ·

legislature and by considering what was the substance of the

matter and in interpreting a taxing statute, equitable

considerations are entirely out of place.

14. Since the demand of service tax is not sustainable on merits

there does not arise any question of interest or penalty in the matter.

15. Accordingly, in view of my foregoing discussions, I set aside the

impugned order passed by the adjudicating authority for being not

legal and proper and allow the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in
above terms.

0

r
-"

(A~dra Kumar)
Superintendent(Appeals)
CGST Ahmedabad.

BY RPAD[ SPEED POST

To
M/s. Diyodara Vinubhai Manilal,
F-141, Highway Mall, Chandkheda,
Ahmedabad, Gujarat- 382 424.

The Deputy Commissioner
CGST & Central Excise
Division IV, Ahmedabad.
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%3so»
(Shiv Pratap Singh)

Commissioner (Appeals)

Dated:_.08.2023

Appellant

Respondent
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Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner Central GST, Ahmedabad South.

3. The Asstt. Commissioner (HQ System) Central GST, Ahmedabad
South (for uploading the OIA).

4Guard File.

5. P.A. File.
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